MASTER SERVICES AGREEMENT
(“Agreement”)
This Agreement is made and entered into this first day of Month, 2019 ("Effective Date")
between Company Legal Name ("Client") and UnifyHR, LLC ("UnifyHR") and shall remain in
effect per the terms described herein.
1. SERVICES
1.1.

In accordance with a schedule to be mutually agreed upon not more than fourteen
(14) days following the execution hereof, UnifyHR shall provide to Client through
Internet access and service personnel those services described in the Statement of
Work (“SOW”) attached hereto and incorporated herein (the “Services”).

1.2.

The Services provided to Client are data analysis, reporting and administrative
services, as set forth more fully in the SOW(s) attached hereto. The Services do not
include accounting or legal services. UnifyHR shall owe no fiduciary duties to Client,
Plan or its employees pursuant to this Agreement.

1.3.

UnifyHR has in place and will continuously maintain a disaster recovery plan with
necessary redundancies (i) to prevent any loss of any Client Data by UnifyHR or its
contractors utilized in accordance with Section 14 herein, and (ii) that permits
UnifyHR to react promptly to disruptions in service, and includes backup and
protection controls with respect to data and equipment, which enable timely
business resumption. UnifyHR shall: (a) upon request of Client, provide Client with a
copy of such disaster recovery plan; (ii) actively test, review, and update each such
plan on at least an annual basis (and any future updates or revisions to such plan
shall be no less protective than the plan in effect as of the date hereof); and (iii)
immediately notify Client of any disaster or other event in which such plan is
activated. UnifyHR shall retain records and supporting documentation sufficient to
document the Services and the fees and expenses paid or payable by Client under
this Agreement.

1.4.

Client acknowledges that the Internet consists of a series of networks that are
subject to failures and errors in operation and transmission. The Internet may be
insecure, and is a publicly accessible network subject to access at multiple
locations. The Services may be subject to failures and errors caused by the
operation or failure of, or defects in, the Internet. Any data transmitted over the
Internet, even when transmitted with security protections, is subject to possible
access, modification, diversion, corruption and disclosure by unintended parties. In
no event shall UnifyHR be liable as a result of any such failures, errors, access,
modification, diversions or disclosures caused by the Internet and not attributable to
by the acts or omissions of UnifyHR. Notwithstanding anything herein to the
contrary, UnifyHR agrees to use any such access mechanisms or portals requested
by Client to access Client Data.

1.5.

Client shall not use the Services in any manner in violation of any law or
governmental regulation.
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2. CLIENT DUTIES
2.1.

Client or its agents and brokers shall timely provide UnifyHR with an electronic file,
in a mutually agreed upon format, containing data necessary to UnifyHR’s delivery
of the Services (the “Client Data”). UnifyHR may rely and act upon any
communication delivered to UnifyHR by the Client employee(s) with the UnifyHR
user identification(s) established by Client. Client shall use reasonable efforts to
ensure that the form of all Client Data complies with all data privacy laws of the
United States. Without limiting the generality of the provisions protecting Client’s
Confidential Information (hereinafter defined), UnifyHR’s disclosure and use of
Client Data shall be strictly limited as set out in the Business Associate Agreement
attached hereto and incorporated herein.

2.2.

Client shall timely review the analysis, management reports, activities and audit files
provided pursuant to section 1.2. Client shall provide related feedback and/or
approval as reasonably required by UnifyHR.

2.3.

Due to UnifyHR’s lack of control over the completeness, accuracy and timeliness of
the Client Data, Client shall indemnify UnifyHR for, and hold it harmless against,
any loss, liability, claim or expense (including reasonable attorneys’ fees and court
costs) incurred by UnifyHR for claims arising out of any untimely, incomplete or
inaccurate Client Data submitted by Client or Client’s agent(s), including Client’s
stipulated data sources.

3. PLANS.
With respect to the coverage provided by the Plan, UnifyHR relies solely upon the
Client, reasonable interpretations and administration of the Plan by Client and
Client’s counsel, and any governmental administrative interpretations of the Plan,
and UnifyHR will not be liable to Client for reasonably acting or refraining from
acting in reasonable reliance on such interpretations. UnifyHR shall not be liable or
responsible for any failure of Client to comply with any of Client’s obligations relating
to the Plan, including without limitation obligations under applicable federal and
state laws (other than PPACA or any such laws relating to 6055 and/or 6056
reporting). Plan participants may be resident in, or citizens, of foreign countries as
determined by Client in its discretion; however, in no event shall UnifyHR be
responsible or liable for Client failing to comply with the laws or regulations of any
country outside of the United States.
4. FEES AND EXPENSES.
4.1.

All fees, costs and expenses payable to UnifyHR for the Services (the “Fees”) are
set forth in the Fee Exhibit attached hereto. The Fees shall be invoiced as stipulated
in the Fee Exhibit and paid by Client in U.S. Dollars.

4.2.

Client agrees to reimburse UnifyHR for miscellaneous pass through expenses it has
approved in advance in writing, to include; (i) travel expenses for coach air fare and
reasonable lodging, (ii) language changes to forms and web pages, (iii) other costs
above those necessary and sufficient to UnifyHR’s standard delivery of Services
(collectively, “Miscellaneous Pass Through Expenses”).
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4.3.

Client shall pay UnifyHR for all undisputed Fees within thirty (30) days of Client’s
receipt of the invoice. If Client is more than thirty (30) days past due in payment of
any undisputed Fees due under this Agreement, UnifyHR may suspend the
Services. Client may not assign or transfer its obligations under this provision.

5. PROPRIETARY RIGHTS.
Any software provided by UnifyHR under this Agreement and all source code,
object code and technical information pertaining to the software, and documentation
and derivative works thereof (collectively “UnifyHR Property”) constitute trade
secrets of UnifyHR and its licensors (if any) and together with any and all patent,
copyright, trademark or other intellectual property rights related thereto are and
shall at all times be deemed “Confidential Information” and remain the property of
UnifyHR and its licensors. Client shall not modify, reverse engineer, reverse
assemble or reverse compile any UnifyHR Property. Client shall not distribute, rent,
lease, sublicense or transfer any UnifyHR Property to any third party (other than
Client’s vendors), use the software in a service bureau or timesharing arrangement
with third parties, or otherwise allow direct or indirect use of the UnifyHR Property
by any third party (other than Client’s vendors) unless authorized by UnifyHR. Client
shall not remove, modify or obscure any copyright, trademark or other proprietary
rights notices that appear on any UnifyHR Property or that appear during use of any
UnifyHR Property.
Notwithstanding anything herein to the contrary all reports and other work product
created by or on behalf of UnifyHR, whether in tangible or intangible form, in
connection with the Services (“Work Product”) is for the sole benefit of Client and
shall be considered work made for hire and the Confidential Information of Client
and, upon creation, shall be and remain the sole and exclusive property of Client.
Further, UnifyHR hereby assigns all rights, title, and interest that UnifyHR or its
personnel has in such information to Client. If and to the extent that, under
applicable law, UnifyHR may be entitled to claim any interest in any Work Product
or exclusive title and/or ownership rights may not originally vest in Client as set forth
above, UnifyHR hereby irrevocably transfers, grants, conveys, assigns, and
relinquishes exclusively to Client all of UnifyHR's right, title, and interest in and to
such Work Product in perpetuity or for the longest period otherwise permitted by
law.
6. CONFIDENTIALITY.
"Confidential Information" (a) with respect to UnifyHR as the Disclosing Party shall
mean the terms of this Agreement, the information deemed to be “Confidential
Information” as set forth in Section 5, and any other information clearly marked as
“Confidential” at the time of disclosure, and (b) with respect to Client as the
Disclosing Party shall mean: (i) Client Data, (ii) the Plan (iii) the terms of this
Agreement, and (iv) any other information disclosed by or on behalf of Client, or to
which UnifyHR is exposed because of this Agreement, including, without limitation,
all files, records, business plans, technical information, ideas, methodologies,
processes, intellectual property, personnel, contracts, and information regarding,
business operations, personnel, clients, customers, products, services, pricing,
organizational structure and financial data, and operational information. Without
limiting the generality of the foregoing, “Confidential Information” with respect to
Client shall also include NPPI and Privileged Information.

UnifyHR MSA and BAA v1.2

3

“NPPI” means material, data, or information that comprises or contains “non-public
personal information” as defined by the Gramm-Leach-Bliley Act and its related
regulations.
“Privileged Information” means material, data, or information that (i) is subject to
and protected by legal privileges, including, without limitation, attorney-client and
attorney work product privileges or (ii) has been gained through the attorney-client
relationship which Client is under an ethical obligation to maintain in confidence.
Except with respect to Privileged Information, Confidential Information excludes
information available to the public other than by a breach of this Agreement.
Each party (the "Receiving Party") agrees that it will not disseminate, distribute,
expose, or in any way disclose any Confidential Information of the other party (the
"Disclosing Party"), to any third party; provided, however, that the Receiving Party
may (a) disclose the Confidential Information of the Disclosing Party to its
employees on a need-to-know basis, and (b) use the Disclosing Party's Confidential
Information to the extent necessary to perform its obligations under this Agreement
or for the specific business purpose for which it was made available. The Receiving
Party agrees that it will treat all Confidential Information with the same degree of
care as the Receiving Party accords its own Confidential Information, but in no
event, less than reasonable care. The Receiving Party certifies that any of its
employees to which it discloses the Disclosing Party’s Confidential Information have
previously agreed, either as a condition to employment or in order to obtain the
Confidential Information, to be bound by terms and conditions as restrictive as the
terms and conditions applicable to the Receiving Party under this Agreement. The
Receiving Party shall immediately give notice to the Disclosing Party of any use or
disclosure of the Disclosing Party's Confidential Information prohibited by this
Section 6. The Receiving Party, at its cost and expense, agrees to assist the
Disclosing Party in remedying any such use or disclosure of Disclosing Party's
Confidential Information, which shall include, without limitation, payment of all of
Disclosing Parties' costs and expenses (including reasonable attorneys' fees)
incurred in connection with any such use or disclosure. Upon the expiration or
termination of this Agreement, the Receiving Party shall not have any right to the
further use of any Confidential Information of the Disclosing Party. Notwithstanding
anything herein to the contrary, Client may make a copy of this Agreement available
to the Dept. of Labor, Internal Revenue Service, Dept. of Health and Human
Services or any other governmental or quasi-governmental authority, or to any client
of Client in connection with any audit or other examination of the Client.
UnifyHR represents, warrants, and agrees that it will maintain reasonable security
measures to safeguard Client’s Confidential Information, which security measures
shall be compliant with applicable law and with any data-handling procedures that
Client may from time to time provide to UnifyHR, and be commensurate with
industry standards. Without limiting the generality of the forgoing, such security
measures shall include, without limitation, the following: (a) access controls on
Client’s Confidential Information, including controls to authenticate and permit
access only to authorized individuals and controls to prevent providing Confidential
Information to unauthorized individuals who may seek to obtain it through fraudulent
or other improper means; (b) access restrictions at physical locations containing
Client’s Confidential Information (such as buildings, computer facilities, and records
storage facilities) to permit access only to authorized individuals; (c) monitoring
systems and procedures to detect or protect against actual and attempted attacks
on or intrusions into systems storing or handling Confidential Information; (d)
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measures to protect against destruction, loss, or damage of Client Confidential
Information due to potential environmental hazards, such as fire or water damage or
technological failures; (e) training of UnifyHR’s employees and other persons
performing on its behalf to implement any applicable information security measures;
and (f) encryption of all digital or electronic storage devices, using encryption
standards no less stringent than the Advanced Encryption Standard set forth by the
National Institute of Standards and Technology.
In the event the Receiving Party is compelled or otherwise required by court order
or other legal process, which is binding upon it, to disclose the Disclosing Party’s
Confidential Information, it shall, to the extent permitted by law, promptly give the
Disclosing Party written notice that the Receiving Party has received a request for
the disclosure of the Confidential Information sufficiently before the date of
requested disclosure to permit the Disclosing Party to seek appropriate relief to limit
or prevent such disclosure, and the Receiving Party shall cooperate with the
Disclosing Party in securing such relief.
Notwithstanding anything herein to the contrary, UnifyHR shall keep and maintain
all Privileged Information in strict confidence and shall not disclose such Privileged
Information without the written consent of Client.
Client shall, upon at least two (2) business days prior written notice, have the right
to visit UnifyHR’s facilities and to inspect, investigate, evaluate, and audit all
activities, books, records, data, and other information or materials of UnifyHR and
its employees and other persons performing on its behalf to enable Client to
examine or otherwise verify: (i) UnifyHR’s policies, procedures, and practices with
respect to accessing, securing, managing, backing-up, recovering, or otherwise
safeguarding Client Data and Client’s Confidential Information, including internal
controls related to implementation or oversight of any such policy, procedure, or
practice; (ii) the accuracy of any amount(s) invoiced by UnifyHR; (iii) systems,
equipment, and software that process, store, support, or transmit Client’s
Confidential Information or are otherwise used to provide services or otherwise
perform hereunder; and (vi) the performance of UnifyHR‘s obligations hereunder
and its compliance with this Agreement.
The Receiving Party acknowledges and agrees that a breach or threatened breach
of its obligations under this Section 6 will cause irreparable injury to the Disclosing
Party for which damages are not reasonably ascertainable and there is no adequate
legal remedy. Accordingly, the Disclosing Party shall be entitled to seek and obtain,
without a showing of irreparable injury and inadequacy of legal remedy, and without
bond, a temporary or permanent injunction, or an order of specific performance from
a court of competent jurisdiction respecting any such breach or threatened breach.
Such equitable relief shall be in addition to all other rights and remedies that may be
available to the Receiving Party.
7. PUBLICITY.
UnifyHR agrees that it will limit use of client logos to presentation materials, and not,
otherwise, (i) make any public announcements, press releases or other publicity of
this Agreement and the Services contemplated hereby, (ii) use Client’s name in its
marketing materials, (iii) disclose to any potential customer of UnifyHR or announce
or publicize that UnifyHR renders any services to Client and (iv) use Client’s name
or logo in any lists published by it, without the prior written consent of Client.
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8. WARRANTY.
UnifyHR represents and warrants that (i) it has, and during the Term (hereinafter
defined) will continue to have, all right, title, and interest necessary to provide the
Services and UnifyHR Property to Customer under the terms set forth in this
Agreement; (ii) it shall abide by, and the Services and Unify HR Property will be
provided to Client in conformity with, all applicable laws, rules, and regulations,
including data privacy laws; (iii) the UnifyHR Property and Services do not, and
during the Term shall not (a) infringe on or misappropriate any third party’s
copyright, patent, trademark, trade secret or other proprietary rights or right of
publicity or privacy; or (b) violate any law, statute, ordinance or regulation, including,
without limitation, laws and regulations governing export control, false advertising or
unfair competition; (iv) the Service will be performed in workmanlike manner and in
accordance with the highest standards of care and diligence generally recognized in
the industry; (v) each UnifyHR employee or other person performing Services on
behalf of Unify HR is suitably skilled, knowledgeable, and experienced to provide
the Services requested, and to perform the tasks assigned to them; (vi) all persons
providing Services or performing under this Agreement on behalf of UnifyHR who
may have access to Client’s Confidential Information shall be subject to appropriate
screening and background checks and shall be subject to confidentiality obligations
and information security policies and procedures no less stringent than is UnifyHR.
9. INDEMNIFICATION.
UnifyHR agrees to indemnify, defend, and hold harmless Client and each of its
respective partners, officers, directors, employees, successors, assigns,
representatives, and agents from any and all obligations, judgments, assessments,
losses, liabilities, costs, damages, deficiencies, fines, penalties, or expenses
(including reasonable attorneys’ fees, accountants’ fees, expert witness fees, and
related fees and court costs) arising from or relating to any claim, cause of action, or
allegation that is, or may be, made against any such indemnified person by any
third party in connection with (i) the gross negligence, fraud, or willful misconduct,
whether in contract, tort, or otherwise, of UnifyHR or any employee or other person
performing on its behalf, (ii) any breach of the provisions of Section 6
(Confidentiality), or (iii) any breach of UnifyHR’s representations and warranties by
UnifyHR or any employee or other person performing on its behalf.
10. SUSPENSION OF SERVICE.
If Client breaches Sections 1.5, 2.2, 4.3, 5, or 6 of this Agreement, UnifyHR may
suspend the Services if Client fails to cure within fifteen (15) days of receipt of
written notice of breach.
11. EQUIPMENT OR SOFTWARE NOT PROVIDED BY UNIFYHR.
Client shall be solely responsible for the installation, operation, maintenance, use
and compatibility of equipment or software not provided by UnifyHR and UnifyHR
shall have no liability or responsibility in connection therewith. Client shall cooperate
with UnifyHR in setting the initial configuration for its equipment’s interface with the
Services and comply with UnifyHR’s reasonable instructions in connection
therewith.
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12. LIMITATION OF DAMAGES.
EXCEPT AS OTHERWISE PROVIDED IN THE BUSINESS ASSOCIATE
AGREEMENT TO THE MAXIMUM EXTENT PERMITTED BY LAW, AND EXCEPT
IN CONNECTION WITH UNIFYHR’S (A) OBLIGATIONS UNDER SECTION 9
(INDEMNIFICATION), (B) BREACH OF OR PERFORMANCE UNDER SECTION 6
(CONFIDENTIALITY), OR (C) GROSS NEGLIGENCE, FRAUD, OR WILLFUL
MISCONDUCT, IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY
INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES
ARISING FROM OR RELATED TO THIS AGREEMENT WHETHER FOR, AMONG
OTHER THINGS, BREACH OF WARRANTY OR ANY OBLIGATION ARISING
THEREFROM, AND WHETHER LIABILITY IS ASSERTED IN, AMONG OTHER
THINGS, CONTRACT OR TORT, AND WHETHER OR NOT SUCH PARTY HAS
BEEN ADVISED OF THE POSSIBILITY OF ANY SUCH LOSS OR DAMAGE.
13. INSURANCE.
UnifyHR shall secure and maintain insurance coverages and related limits of
insurance pertinent to providers of the Services. Such coverages will include
Workers Compensation, Employer’s Liability, Commercial General Liability,
Umbrella Liability, Automobile Liability (Hired and Non-Owned), and Technology
Professional (Cyber) Liability. UnifyHR will provide Client a Certificate of Insurance
upon written request. Client requests for limit(s) of insurance greater than those
maintained by UnifyHR will be charged for the associated increase in premium, if
such increase in limit(s) can be obtained.
14. ASSIGNMENT AND TRANSFER.
Neither party may transfer or assign this Agreement, or its obligations hereunder,
without the prior written consent of the other party, except that either party may
assign, novate or otherwise transfer this Agreement in its entirety, without the
consent of the other party, to a successor in interest in connection with a merger,
reorganization, or sale of all or substantially all assets or equity. Client’s
arrangement with a broker, consultant or other third party to remit payment for
Services does not constitute an assignment for purposes of this Agreement and
shall not limit UnifyHR’ rights under Section 4.3 hereof. Other than Cloud hosting
and print-mail fulfillment, UnifyHR shall not use any subcontractor or other third
party in connection with its performance under this Agreement without Client’s
express written consent. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and each of their respective successors and permitted
assigns.
15. TERM AND TERMINATION.
15.1.

The Initial Term (herein so called) of this Agreement shall commence on the
Effective Date and shall end upon the latest expiration of any SOW(s) attached
hereto. Any SOW(s) attached may be renewed at mutually agreed upon rates for
successive two (2) year terms upon execution of a written agreement of the
parties, provided, however, that UnifyHR shall give Client six (6) months notice if
UnifyHR intends not to renew the Agreement. The Initial Term and any Renewal
Terms shall be referred to herein as the “Term”. Upon expiration of the Initial Term
UnifyHR may increase Client rates upon ninety (90) days written notice.
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15.2.

Except as provided in Section 10, either party (referred to as “Party A”) may
terminate this Agreement by written notice to terminate delivered to the other party
(referred to as “Party B”) if Party B has failed or refused to cure any material
breach of this Agreement within forty-five (45) days following Party B’s receipt from
Party A of a written notice specifying the nature of Party B’s material breach(es)
and Party A’s intent to terminate this Agreement if Party B fails or refuses to cure
such specified material breach(es), except that Party A may terminate this
Agreement immediately upon written notice to Party B in the event of the breach by
Party B of any provision of Section 6 related to Client Data.

15.3.

Either party may terminate this Agreement without cause in whole or in part (i.e.,
partially as to a specific SOW or element of service within an SOW) during the
Initial Term or any Renewal Term upon not less than sixty (60) days’ written notice,
specifying the date upon which such termination shall become effective (the
“Effective Date of Termination”). If Client terminates this entire Agreement in
accordance with the preceding sentence, then Client shall pay all Fees incurred
through the Effective Date of Termination. Upon payment of the applicable charge
pursuant to Section 4.3, Client shall have no further payment obligation of any sort
to UnifyHR.

15.4.

Either party may terminate this Agreement immediately by written notice delivered
to the other party if (i) the other party voluntarily files a petition in bankruptcy, (ii)
the other party is adjudicated bankrupt or insolvent pursuant to an order or
judgment entered by a court of competent jurisdiction that is no longer subject to
appeal and has become final, (iii) the other party makes an assignment for the
benefit of creditors or (iv) a receiver is appointed for the other party or for its
business and such receiver is not discharged within ninety (90) days after such
appointment. In such instance, the cancelling party shall have no further
obligations of any sort under this Agreement, except as set out in Section 15.5.

15.5.

All rights and obligations that by their nature survive termination, and remedies of
the parties arising hereunder before any termination of this Agreement, shall
survive any termination of this Agreement. Termination shall not relieve Client from
paying all undisputed Fees accruing prior to termination. Without limitation of the
foregoing, the provisions of Sections 1.3, 1.4, 5, 6, 7, 8, 9, 12, 13, 15.5, 15.6, 15.7,
and 16.1 through 16.8 shall survive the expiration or termination of this agreement.

15.6.

Upon and following any termination (in whole or in part) of this Agreement (except
for termination by UnifyHR under Section 15.2), UnifyHR agrees that it will provide
to Client such services, assistance and cooperation as reasonably requested by
Client and as may be necessary, advisable or appropriate to the orderly, efficient
and seamless transfer of the terminated Services either back to Client or any third
party designated by Client. If such transfer requires UnifyHR to provide data in any
format other than the standard UnifyHR format, Client agrees to pay UnifyHR one
thousand dollars ($1,000) for its costs incurred pursuant to such transfer.

15.7.

Upon the expiration or termination of this Agreement or the earlier request of
Client, UnifyHR shall cease use of, and pursuant to direction of Client, as
applicable, return, transfer to another provider, and/or destroy or delete from its
systems all files, documents, or data in whatever form of media then in the
possession, custody, or control of UnifyHR, including, without limitation, Client’s
Confidential Information. UnifyHR shall certify compliance with such directions
through a written statement signed by a duly authorized official of UnifyHR
responsible for assuring compliance therewith.
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16. MISCELLANEOUS.
16.1.

This Agreement together with the attached SOW(s), Fee Exhibits, and Business
Associate Agreement collectively represent the entire Agreement between the
parties with respect to the subject matter contained herein, and expressly
supersede and cancel any prior oral or written agreements with respect to the
subject matter contained herein, it being understood that the Business Associate
Agreement shall not limit the generality of the provisions under this Agreement
protecting Client. Each party acknowledges that it is not entering into the Agreement
on the basis of any representation not expressly contained herein. Other than as
specified herein, this Agreement may not be supplemented or modified except in a
writing executed by the parties.

16.2.

This Agreement shall be governed in accordance with the laws of the State of
Texas without regard to its conflicts of law rules.

16.3.

All notices delivered under the Agreement shall be in writing and deemed given
upon receipt when delivered personally or upon confirmation of receipt following
delivery of (i) electronic mail communication, (ii) nationally recognized overnight
courier service (iii) registered or certified mail, return receipt requested, postage
prepaid, addressed to each party at its last known address, or at such other address
furnished by the respective party immediately following the signatures affixed
hereto.

16.4.

If any provision of this Agreement or portion thereof is found to be invalid or
unenforceable under applicable law, it shall be omitted from the Agreement without
invalidating the remainder of such provision or the remaining provisions of this
Agreement.

16.5.

Neither party shall be liable for any delay or failure of performance affecting such
party or its contractors (other than obligations to make payments that have become
due and payable pursuant to this Agreement unless and to the extent that the
means of making payment has been affected by a Force Majeure Event) arising
from any cause, circumstance or contingency not caused by such party and beyond
the reasonable control of such party or its contractors, including acts of God, acts of
terrorism, governmental acts, accidents, war, riots or civil unrest, fires, storms,
earthquakes, floods, interruptions or failures of third-party telecommunication or
digital transmission links and Internet slow-downs or failures that cannot be
reasonably remedied (each a “Force Majeure Event”), provided that if UnifyHR is
the affected party, UnifyHR has successfully implemented its disaster recovery plan
with respect to the Services.

16.6.

Each party will be and shall act as an independent contractor and not as an agent
or partner of, or party to as joint venture with the other party for any purpose and
neither party by virtue of this Agreement shall have any right, power, or authority to
act or create any obligation, express or implied, on behalf of the other party.

16.7.

The various headings in this Agreement and in the attached schedules are for
convenience only. They shall not affect the meaning or interpretation of this
Agreement or any Section or provision hereof.
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16.8.

This Agreement may be executed in two (2) or more counterparts, each of which
shall be deemed an original and all of which, together, shall constitute one and the
same instrument. Facsimile execution and delivery of the Agreement is legal, valid,
and binding for all purposes.

Agreed to by their respective duly authorized representatives:

Client Legal Name

UnifyHR, LLC

by:
Name:

A. Allen Gehrki

Title:

President and CEO

Street Address:

105 Decker Court, Suite 310

City, State, Zip:

Irving, TX 75062

Date:

Physical address for each party for notices, requests, or demands:

To UnifyHR at:
UnifyHR, LLC
Attn: Chief Executive Officer
105 Decker Court Suite 310
Irving, TX 75062
To Client:
Client Legal Name
Attn:
Street Address:
City, State, Zip:
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BUSINESS ASSOCIATE AGREEMENT

This Business Associate Agreement (“Agreement”) is entered into as of the date set forth (the
“Effective Date”) in the Master Services Agreement, by and between Client (the “Covered
Entity”) and UnifyHR, LLC (“Business Associate”), by means of their signatures on the Master
Services Agreement. Covered Entity and Business Associate are sometimes hereinafter
referred to individually as “Party” and collectively as “Parties”.
RECITALS

The Parties, in order to establish the parameters of the Parties’ business arrangement by which
the Covered Entity may disclose to the Business Associate certain Protected Health Information
(as that term is defined in 45 CFR Part 160.103) in the custody and control of the Covered
Entity, and the Business Associate may use, disclose or create Protected Health Information on
behalf of the Covered Entity.
The Business Associate provides certain services to the Covered Entity (the “Services”);
In the course of providing such Services, the Covered Entity may disclose to the Business
Associate certain Protected Health Information (“PHI”) in the custody and control of the Covered
Entity, and the Business Associate may use and further disclose such PHI, or create additional
PHI, in the performance of its Services on behalf of the Covered Entity; and,
The Covered Entity and the Business Associate desire to set forth their respective rights and
obligations with respect to the use and disclosure of PHI in order to comply with the
requirements of the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) as
amended by the Health Information Technology for Economic and Clinical Health Act of 2009
(the “HITECH Act”), including all applicable regulations issued by the Department of Health and
Human Services (“HHS”).
NOW, THEREFORE, Business Associate and Covered Entity agree as follows:
1.

DEFINITIONS.
Capitalized terms used, but not otherwise defined, in this Agreement shall have the same
meaning as those terms in the HIPAA and/or the HITECH Act regulations. Unless
specifically indicated, all provisions herein are pursuant to the HIPAA and HITECH Act
regulations regarding Business Associate agreements only. Any prospective amendment
to the laws referenced in this Agreement prospectively amend this Agreement to
incorporate said changes by Congressional act or by regulation of the Secretary of
HHS.
1.1.

Designated Record Set. "Designated Record Set" has the same meaning as the
term “designated record set” has in 45 CFR §164.501.

1.2.

Individual. “Individual” shall have the same meaning as the term “individual” in 45
CFR 160.103 and shall include a person who qualifies as a personal representative
in accordance with 45 CFR 164.502(g).

1.3.

Privacy Rule. “Privacy Rule” shall mean the Standards for Privacy of Individually
Identifiable Health Information at 45 CFR Part 160 and Part 164, Subparts A and E,
as amended by the HITECH Act.
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1.4.

Protected Health Information. “Protected Health Information” shall have the same
meaning as the term “protected health information” in 45 CFR 160.103 (as amended
by the HITECH Act), limited to the information created or received by Business
Associate from or on behalf of Covered Entity.

1.5.

Required by Law. “Required by Law” shall have the same meaning as the term
“required by law” in 45 CFR 164.103.

1.6.

Secretary. “Secretary” shall mean the Secretary of the U.S. Department of Health
and Human Services or his designate.

1.7.

Security Rule. “Security Rule” shall mean the Security Standards for the Protection
of Electronic Protected Health Information at 45 CFR Part 160 and Part 164,
Subparts A and C, as amended by the HITECH Act.

1.8.

Unsecured Protected Health Information. “Unsecured Protected Health
Information” shall mean Protected Health Information that is not secured through the
use of a technology or methodology specified by the Secretary in regulations or as
otherwise defined in the §13402(h) of the HITECH Act.

1.9.

Breach. “Breach” shall have the same meaning as the term “breach” has in §13400
of the HITECH Act and 45 CFR 164.402, wherein breach is defined to mean the
acquisition, access, use, or disclosure of Protected Health Information in a manner
not otherwise permitted under HIPAA or the HITECH Act which compromises the
security or privacy of the Protected Health Information.
1.9.1.

A use or disclosure of protected health information that does not include the
following information does not, by definition, compromise the security or
privacy of the Protected Health Information: names; postal address
information; zip code; telephone numbers; fax numbers; electronic mail
addresses; social security numbers; and medical record numbers.

1.9.2.

The term Breach specifically excludes:
i)

Any unintentional acquisition, access, or use of Protected Health
Information by a workforce member or person acting under the
authority of the Covered Entity or the Business Associate, if such
acquisition, access, or use was made in good faith and within the
scope of authority and does not result in further use or disclosure in a
manner not permitted under HIPAA or the HITECH Act.

ii)

(Any inadvertent disclosure by a person who is authorized to access
Protected Health Information at the Covered Entity or Business
Associate to another person authorized to access Protected Health
Information at the same Covered Entity or Business Associate, or
organized health care arrangement in which the Covered Entity
participates, and the information received as a result of such
disclosure is not further used or disclosed in a manner not permitted
under HIPAA or the HITECH Act.

iii)

A disclosure of Protected Health Information where the Covered
Entity or Business Associate has a good faith belief that an
unauthorized person to whom the disclosure was made would not
reasonably have been able to retain such information.
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Except as provided in Section 1.9.2 above, an acquisition, access, use, or disclosure
of Protected Health Information in a manner not permitted under the HIPAA or the
HITECH Act is presumed to be a Breach unless the Covered Entity or Business
Associate, as applicable, demonstrates that there is a low probability that the
Protected Health Information has been compromised based on risk assessment of at
least the following factors:
i)

The nature and extent of the Protected Health Information involved,
including the types of identifiers and the likelihood of re-identification;

ii)

The unauthorized person who used the Protected Health Information
or to whom the disclosure was made;

iii)

Whether the Protected Health Information was actually acquired or
viewed; and

iv)

The extent to which the risk to the Protected Health Information has
been mitigated.

2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.
The parties agree as follows:
2.1.

Business Associate shall comply with the requirements of Title XII, Subtitle D of the
Health Information Technology for Economic and Clinical Health (HITECH) Act,
codified at 42 U.S.C. §§17921-17954, which are applicable to Business Associates,
and shall comply with all regulations issued by the Department of Health and Human
Services (HHS) to implement these referenced statutes, as of the date by which
Business Associates are required to comply with such referenced statutes and HHS
regulations.

2.2.

Business Associate understands that the HITECH Act has made certain provisions of
HIPAA directly applicable to all Business Associates, including requirements for
implementation of administrative, physical, and technical safeguards for maintaining
the privacy and security of PHI, and application of civil and criminal penalties for
violation of HIPAA or the HITECH Act.

2.3.

Business Associate agrees to not use or further disclose Protected Health
Information other than as permitted or required in the performance of its Services to
Covered Entity, or as otherwise Required by Law.

2.4.

Business Associate agrees to use appropriate privacy safeguards to prevent use or
disclosure of the Protected Health Information other than in connection with the
Services provided to the Covered Entity, and to maintain the integrity and
confidentiality of any Protected Health Information transmitted by Covered Entity to
Business Associate for the purpose of obtaining services or system support from
Business Associate.

2.5.

Business Associate agrees to use all commercially reasonable efforts to maintain the
security of the Protected Health Information and to prevent unauthorized use and/or
disclosure of such Protected Health Information. Such security measures shall, at a
minimum:
2.5.1.

Implement HIPAA-compliant administrative, physical and technical
safeguards, as defined by 45 CFR 164.304, that reasonably and
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appropriately protect the confidentiality, integrity and availability of the
Covered Entity’s electronic Protected Health Information that the Business
Associate accesses, maintains, creates, receives, retains, modifies,
records, stores, destroys, or otherwise holds, uses, or discloses; and
2.5.2.

Business Associate agrees to ensure that any agent, including a
subcontractor, to whom it provides Protected Health Information received
from Covered Entity, or created or received by Business Associate on
behalf of Covered Entity, agrees to the same restrictions and conditions,
including the implementation of reasonable and appropriate security
safeguards, that apply through this Agreement to Business Associate with
respect to such information.

2.6.

Business Associate agrees to mitigate, to the extent practicable, any harmful effect
that is known to Business Associate of a use or disclosure of Protected Health
Information by Business Associate in violation of the requirements of this Agreement.

2.7.

Business Associate will make a report to the Covered Entity of any Breach or other
use or disclosure, or improper or unauthorized access or acquisition of Unsecured
Protected Health Information, as required by 42 U.S.C. §§ 17932 (b), within five (5)
business days of Business Associate’s discovery of the Breach. This notice shall
include the identification of each individual whose Unsecured Protected Health
Information has been, or is reasonably believed by Business Associate to have been,
accessed, acquired or disclosed during such Breach. Business Associate shall
indemnify Covered Entity for any reasonable expenses Covered Entity incurs in
notifying individuals of a Breach caused by Business Associate or its subcontractors
or agents.

2.8.

Business Associate agrees to make all reasonable efforts to ensure that any agent,
including a subcontractor, to whom it provides Protected Health Information received
from Covered Entity, or created or received by Business Associate on behalf of
Covered Entity, agrees to the same restrictions and conditions, including the
implementation of reasonable and appropriate security safeguards, that apply
through this Agreement to Business Associate with respect to such information.

2.9.

Business Associate agrees to provide access, at the reasonable request of Covered
Entity, to Protected Health Information in a Designated Record Set, to Covered Entity
or, as directed by Covered Entity, to an Individual in order to meet the requirements
under 45 CFR 164.524.

2.10.

Business Associate agrees to, at the request of, and in a reasonable time and
manner designated by the Covered Entity, make any amendment(s) to the Protected
Health Information that the Covered Entity directs or agrees to pursuant to 45 CFR
164.526 at the request of the Covered Entity or an individual and confirm such
change in writing in a timely manner.

2.11.

Business Associate agrees to make available to the Secretary of Health and Human
Services, or his designee, or to Covered Entity, during Business Associate’s normal
business hours, the internal practices, books, and records relating to the use and
disclosure of Protected Health Information received from, or created or received by
Business Associate on behalf of Covered Entity, in a time and manner designated by
the Covered Entity or the Secretary, for purposes of the Secretary determining
Covered Entity’s compliance with the Privacy Rule. Business Associate also agrees
to make available to the Secretary of Health and Human Services, or his designee,
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its policies, procedures, and documentation relating to its reasonable and
appropriate security safeguards of the Protected Health Information, for purposes of
the Secretary determining Covered Entity’s compliance with the Security Rule.
2.12.

Business Associate agrees to document such disclosures of Protected Health
Information and information related to such disclosures as would be required for
Covered Entity to respond to a request by an Individual for an accounting of
disclosures of Protected Health Information in accordance with 45 CFR 164.528.

2.13.

Business Associate agrees to provide to Covered Entity or an Individual, in a
reasonable time and manner designated by Covered Entity, information collected in
accordance with the Agreement, to permit Covered Entity to respond to a request by
an Individual for an accounting of disclosures of PHI in accordance with 45 CFR
164.528.

2.14.

Business Associate understands and agrees that, pursuant to the HITECH Act, if
Business Associate knows of a pattern of activity or practice that constitutes a
material breach or violation of the Covered Entity’s obligation under the Agreement,
Business Associate must take reasonable steps to cure the breach or end the
violation. If such steps are unsuccessful, the Business Associate must terminate the
Agreement, if feasible; if termination is not feasible, Business Associate must report
the problem to the Secretary of Health and Human Services.

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may use or disclose
Protected Health Information on behalf of, or to provide services to, Covered Entity, as
required in connection with the performance of the Services, provided that such use or
disclosure would not violate the HIPAA Privacy Rule if done by Covered Entity or the
minimum necessary policies and procedures of Covered Entity, to the extent they are made
known to the Business Associate. In addition:
3.1.

Except as otherwise limited in this Agreement, Business Associate may disclose
Protected Health Information for the proper management and administration of
Business Associate, and to fulfill any present or future legal responsibilities of
Business Associate, provided that disclosures are Required by Law, or the Business
Associate obtains reasonable assurances from the person to whom the information
is disclosed that (i) the information will remain confidential and used or further
disclosed only as Required by Law or for the purpose for which it was disclosed to
the person, and (ii) the person notifies Business Associate of any instances of which
it is aware in which the confidentiality of the information has been breached.

3.2.

Business Associate may use Protected Health Information to report violations of law
to appropriate Federal and State authorities, consistent with 45 CFR 164.502(j)(1).
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4. OBLIGATIONS OF COVERED ENTITY.
Covered Entity agrees as follows:
4.1.

Covered Entity shall notify Business Associate of any limitations in its Notice of
Privacy Practices of Covered Entity in accordance with 45 CFR 164.520, to the
extent that such limitation may affect Business Associate’s use or disclosure of
Protected Health Information.

4.2.

Covered Entity shall notify Business Associate of any changes in, or revocation of
permission by an Individual to use or disclose Protected Health Information, to the
extent that such changes may affect Business Associate’s use or disclosure of
Protected Health Information.

4.3.

Covered Entity shall notify Business Associate of any restriction to the use or
disclosure of Protected Health Information that Covered Entity has agreed to in
accordance with 45 CFR 164.522, to the extent that such restriction may affect
Business Associate’s use or disclosure of Protected Health Information.

4.4.

Covered Entity shall not request Business Associate to use or disclose Protected
Health Information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity (except data aggregation and management and
administrative activities of Business Associate).

5. TERM AND TERMINATION.
The parties agree as follows:
5.1.

Term. The term of this BAA shall commence as of the “Effective Date” and shall
terminate when all of the Protected Health Information provided by Covered Entity to
Business Associate, or created or received by Business Associate on behalf of
Covered Entity, is destroyed or returned to Covered Entity, or, if it is infeasible to
return or destroy Protected Health Information, protections are extended to such
information, in accordance with the termination provisions in this Section.

5.2.

Termination for Cause. Upon Covered Entity’s knowledge of a material breach of
this Agreement by Business Associate, Covered Entity shall provide a reasonable
time for Business Associate to cure the breach. If Business Associate does not cure
the breach within such reasonable time, or if cure is not feasible, Covered Entity may
terminate the Services immediately, but the Covered Entity shall remain responsible
for any and all fees for Services rendered prior to such termination.

6. EFFECT OF TERMINATION.
The parties understand and agree that Business Associate has an ethical obligation to retain
documentation regarding and supporting legal services it renders to the Covered Entity.
Consequently, it is agreed and understood that, upon termination of the Agreement, for any
reason, it will be infeasible to return or destroy the Protected Health Information that
Covered Entity disclosed to Business Associate. Nonetheless, Business Associate shall
extend the protections of this Agreement to such Protected Health Information and limit any
further uses and disclosures of such Protected Health Information to those purposes that
make the return or destruction infeasible.
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7. MISCELLANEOUS.
7.1.

Regulatory References. A reference in this Agreement to a section in the Privacy or
Security Rules means the section as in effect or as amended, and for which
compliance is required.

7.2.

Amendment. The parties agree to take such action as is necessary to amend this
Agreement from time to time as is necessary for the parties to comply with the
requirements of the Privacy and Security Rules and the Health Insurance Portability
and Accountability Act of 1996, Public Law 104-191, as it relates to Business
Associate’s performance thereunder.

7.3.

Interpretation. Any ambiguity in this Agreement shall be resolved in favor of a
meaning that permits Covered Entity to comply with the Privacy and Security Rules.

7.4.

Survival. The respective rights and obligations of Business Associate under sections
2, 3, and 6 of this Agreement shall survive the termination of this Agreement as long
as Business Associate and its subcontractors or agents are in possession of any
Covered Entity Protected Health Information.

7.5.

No Third-Party Beneficiaries. Nothing express or implied in this Agreement is
intended to confer, nor shall anything herein confer, upon any person other than the
parties and their respective successors or assigns, any rights, remedies, obligations,
or liabilities whatsoever.

7.6.

Texas Medical Records Privacy Act. Business Associate shall comply with the
Texas Medical Privacy Act and the related regulations, as may be amended from
time to time.
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